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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BRIER DELORE ATKINSON,
Defendant-Appellant.

NO. 48141-2020
Twin Falls County Case No.
CR-42-19-6571

RESPONDENT’S BRIEF

Has Atkinson failed to demonstrate that the district court abused its sentencing discretion
when it relinquished jurisdiction?
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ARGUMENT
Atkinson Has Failed To Demonstrate That The District Court Abused Its Sentencing Discretion
A.

Introduction
In May 2019 in Twin Falls, officers responded to the scene of a reported domestic dispute.

(R., pp.13-14.) There, K.C., a woman who was pregnant at the time, reported that her boyfriend,
Brier Atkinson, pushed her up the stairs causing her to skin her knee. (R., p.14.) K.C. also told
police that Atkinson has a history of being violent towards her. (Id.) The state charged Atkinson
with felony domestic battery. (R., pp.27-29.) Pursuant to an agreement with the state, Atkinson
entered an Alford 1 plea to felony domestic battery; and the state agreed to dismiss a pending
attempted strangulation charge in a separate case (Ada County Case No. CR-42-19-6263), and to
recommend that the district court retain jurisdiction (R., pp.40, 51; 8/23/19 Tr., p.4, L.14 - p.17,
L.21). The district court imposed a unified eight-year sentence with three years fixed for felony
domestic battery, but retained jurisdiction. (R., pp.52-58; 8/23/19 Tr., p.21, Ls.15-22.) The court
also agreed to modify the no-contact order between K.C. and Atkinson so that K.C. could have
phone and video contact with Atkinson while he was incarcerated during the period of retained
jurisdiction. (8/23/19 Tr., p.23, Ls.18-23.)
Three months later, before Atkinson had been transferred to the Idaho Department of
Corrections, and was still detained in the county jail, the state filed a motion for the district court
to relinquish jurisdiction. (R., pp.60-62.) The state informed the court that in the time since the
no-contact order was modified, Atkinson has been verbally abusive to K.C. and solicited her to
engage in indecent exposure during jail video calls in violation of jail rules. (Id.) An attached
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North Carolina v. Alford, 400 U.S. 25 (1970).
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Twin Falls County Sheriff’s Police Report described how on one of these video calls, Atkinson
told K.C. to take off her clothes and place her finger in her vagina. (R., p.63.) Another attached
report documented how K.C. attempted to mail nude photos to Atkinson that were intercepted by
jail security (R., p.69), and how Atkinson subsequently berated K.C., calling her a “fucking dumb
cunt,” “so fucking retarded,” and “a piece of shit,” among other insults. (R., pp.65-67.) At one
point following this verbal abuse, K.C. stated that she wanted to go to bed and that she “literally
hope[s] [she] never fucking wake[s] up.” (R., p.66.) The state submitted the videos of these
visitation calls as exhibits at the hearing. (12/9/19 Tr., p.10, L.23 - p.11, L.1; State’s Exhibits D,
E, F, and G.) Finding that Atkinson’s verbally abusive conduct put K.C. in a vulnerable and unsafe
state of mind, the county jail disabled K.C.’s access to the jail phone and video system. (R., p.67.)
Despite Atkinson’s conduct, and its acknowledgment that Atkinson’s verbal abuse of K.C.
included “some of the most vile things that a human being could say to another human being, let
alone an individual that the defendant purports to at least have some sort of romantic relationship,
and they have a child between them,” (12/12/19 Tr., p.7, L.25 - p.8, L.6), the district court denied
the state’s motion for it to relinquish jurisdiction, and permitted Atkinson the opportunity to
participate in the rider program (12/12/19 Tr., p.14, L.21 - p.18, L.10). However, referencing the
nature of the video calls and the danger to K.C.’s emotional well-being, the court fully reinstated
the no-contact order between Atkinson and K.C. (12/9/19 Tr., p.15, L.18 - p.16, L.11; 12/12/19
Tr., p.8, Ls.10-17.)
At the rider review hearing, the state again requested that the district court relinquish
jurisdiction. (R., pp.112-115; 5/29/20 Tr., p.47, L.21 - p.51, L.5.) The state informed the court
that while at the Idaho CAPP facility during the period of retained jurisdiction, Atkinson repeatedly
violated the no-contact order with K.C. (R., p.113; 5/29/20 Tr., p.48, Ls.4-24.) In support of this
3

assertion, the state submitted the recorded calls as exhibits, and presented testimony from
investigator Dan Lewin, who reviewed all of the recorded calls, and who had familiarity with
K.C.’s and Atkinson’s voices. (5/29/20 Tr., p.11, L.13 - p.45, L.25.) The district court made a
factual finding that Atkinson violated the court’s no-contact order, concluded that Atkinson was
not a candidate for community supervision, and relinquished jurisdiction and ordered the
originally-imposed sentence to be executed. (R., pp.123-124; 5/29/20 Tr., p.53, L.13 - p.60, L.10.)
Atkinson timely appealed. (R., pp.138-142.)
On appeal, Atkinson contends that the district court abused its discretion in relinquishing
jurisdiction because: (1) the court lacked “definitive proof” that he had been communicating with
K.C. during his rider; and (2) he performed well during his rider and obtained a recommendation
of probation from the IDOC. (Appellant’s brief, p.4.) Because the court’s factual finding that
Atkinson violated the no-contact order was supported by substantial evidence in the record, and
because the IDOC’s probation recommendation was merely advisory and did not take into account
Atkinson’s violation of the no-contact order, Atkinson has failed to demonstrate that the district
court abused its discretion in relinquishing jurisdiction.
B.

Standard Of Review
“[W]e review a decision to relinquish jurisdiction for abuse of discretion.” State v.

Latneau, 154 Idaho 165, 166, 296 P.3d 371, 372 (2013). In evaluating whether a lower court
abused its discretion, the appellate court conducts a four-part inquiry, which asks “whether the
trial court: (1) correctly perceived the issue as one of discretion; (2) acted within the outer
boundaries of its discretion; (3) acted consistently with the legal standards applicable to the
specific choices available to it; and (4) reached its decision by the exercise of reason.” State v.
4

Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856, 863, 421 P.3d 187, 194 (2018)).
The appellate court defers to findings of fact made by a sentencing court if those findings
are “supported by substantial and competent evidence in the record.” State v. Porter, 130 Idaho
772, 789, 948 P.2d 127, 144 (1997).
C.

Atkinson Has Shown No Abuse Of The District Court’s Discretion
“The hallmark of a discretionary decision that is not reached by an exercise of reason is

arbitrariness.” State v. Le Veque, 164 Idaho 110, 115, 426 P.3d 461, 466 (2018). “Good
performance at NICI, though commendable, does not alone create an abuse of discretion in the
district judge’s decision not to place the defendant on probation or reduce the sentence.” State v.
Statton, 136 Idaho 135, 137, 30 P.3d 290, 292 (2001). “While a recommendation from corrections
officials who supervised the defendant [during the period of retained jurisdiction] may influence a
court's decision, it is purely advisory and is in no way binding upon the court.” State v. Hurst, 151
Idaho 430, 438, 258 P.3d 950, 958 (Ct. App. 2011) (citations omitted). “A court’s decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be inappropriate.” State
v. Hansen, 154 Idaho 882, 889, 303 P.3d 241, 248 (Ct. App. 2013) (citing Statton, 136 Idaho at
137, 30 P.3d at 292).
On appeal, Atkinson contends that the district court abused its discretion in relinquishing
jurisdiction because: (1) the court lacked “definitive proof” that he had been communicating with
K.C. during his rider; and (2) he performed well during his rider and obtained a recommendation
of probation from the IDOC. (Appellant’s brief, p.4.) Atkinson’s arguments fail.
5

First, Atkinson misstates the appellate standard for review of the district court’s factual
finding that he violated the no-contact order. In order to defer to a district court’s factual finding,
an appellate court need not find “definitive proof” of the finding, but instead that the finding was
supported by substantial and competent evidence in the record. ---Porter, 130 Idaho at 789, 948 P.2d
at 144. Here, the record reflects substantial and competent evidence that Atkinson repeatedly
violated the no-contact order.
At the rider review hearing, the state presented extensive testimony from Twin Falls
County Prosecuting Attorney's Office investigator Dan Lewin. (5/29/20 Tr., p.11, L.13 - p.45,
L.25.) Lewin testified about his familiarity with both Atkinson’s and K.C.’s voices, and with
K.C.’s speaking mannerisms. (5/29/20 Tr., p.12, L.4 - p.13, L.23.) Lewin was able to locate
recorded inmate telephone calls between Atkinson and K.C. that took place while Atkinson was
on the retained jurisdiction program (which was after the no-contact order between Atkinson and
K.C. was reinstated). (5/29/20 Tr., p.13, L.24 - p.14, L.4.) Lewin identified 176 completed phone
calls from the prison to a phone number associated with K.C., in which Lewin heard either
Atkinson or another inmate speaking with K.C. (5/29/20 Tr., p.14, L.18 - p.15, L.12.) Lewin
described the mechanics of the IDOC phone system, and explained that even though the phone
calls did not originate from Atkinson’s inmate phone account, it is common for inmates to utilize
the phone accounts of other inmates in violation of IDOC rules. (5/29/20 Tr., p.15, L.17 - p.18,
L.2.)
Despite the fact that the calls did not come from Atkinson’s inmate phone account, Lewin
testified that he recognized Atkinson’s voice on more than 150 of the 176 completed phone calls
made to K.C., and that the other calls involved conversations between K.C. and other inmates that
sounded “scripted,” and which covered topics related to Atkinson. (5/29/20 Tr., p.18, L.18 - p.20,
6

L.23.) Lewin also often heard someone in the background telling the inmate speaking to K.C.
what to say or ask. (5/29/20 Tr., p.18, Ls.21-23.) In addition to relying upon Lewin’s testimony,
and accepting Lewin’s identification of K.C.’s and Atkinson’s voices in the recorded phone calls
(5/29/20 Tr., p.57, Ls.12-17), the district court also reviewed several of the record phone calls
itself (5/29/20 Tr., p.46, Ls.16-18), had its own familiarity Atkinson’s and K.C.’s voices, and was
able to “connect those voices” to those in the newly-submitted recordings (5/29/20 Tr., p.57, Ls.26, 18-23). The district court’s factual finding that Atkinson violated the no-contact order during
the period of retained jurisdiction was thus supported by substantial and competent evidence in the
record. Atkinson has failed to demonstrate an abuse of discretion.
Finally, the district court’s decision to relinquish jurisdiction despite the IDOC
recommendation that Atkinson be placed on probation also does not demonstrate an abuse of
discretion. The court was aware of both the IDOC’s recommendation, and the fact that Atkinson
did well on his classes during the rider. (5/29/20 Tr., p.58, Ls.17-20.) However, as noted above,
an IDOC recommendation is “purely advisory” and is not binding upon the district court. -Hurst,
--151 Idaho at 438, 258 P.3d at 958. Further, the district court’s decision was clearly based upon
Atkinson’s repeated violations of the no-contact order - a factor not relied upon by the IDOC in
making its recommendation. (Confidential Exhibits, pp.21-26.) Under these circumstances,
Atkinson cannot demonstrate an abuse of discretion.
In light of the opportunity Atkinson received to participate in the rider programming
despite his violation of jail rules and verbal abuse of C.K., and Atkinson’s subsequent and repeated
violations of the no-contact order during the period of retained jurisdiction, it was reasonable for
the district court to also conclude that Atkinson was not a good candidate for probation, and to
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relinquish jurisdiction. Atkinson has therefore failed to demonstrate that the district court abused
its sentencing discretion.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 13th day of May, 2021.

/s/ Mark W. Olson
MARK W. OLSON
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 13th day of May, 2021, served a true and correct
copy of the foregoing RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
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WALDRON LEGAL, PLLC
maya@waldronlegal.com
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/s/ Mark W. Olson
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Deputy Attorney General
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